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HE MODERIN LAW REVIEW

In Defence of Due Deference

Alison L. Young®

The dostrine of deference permeats buman rights review, It plays 3 role in defining Convention
rights, in determining the nature of the proportionality test applied when analysing non-abso-

lute sights, a5 well x in dedding the strngency of its application, The role of defensnce has
recently been subjected to both judicial and scdemic criticsm, some of which sdvacates the
demise of the dactrine. This article develops 3 contextual sccount of deference that is justified
for epistemnic reaserms, rather than reasors of relative suthority. This conception & sble to with
stand current criticism andis modest enough o play a role in 2 ran e of different justi fications and
understandinggs of judicial review under the Hurman Rights Act The article then provids a more
detsiled acoount of deference, taking sccount of the relative nstitional features of the legids
ture, executive and judiiary, without runming the rigk that the court Fik to perfrm it comti
tional Function of protecting indh viduual rights.

INTRODUCTION

Determining the extent to which courts can control the substance of actions and
deasions of the administration has always required a delicate balancing act
Courts are required to control the substance of the decision, without deter minin
the issue for themselves and substituting their account of the mens of the dec-
sion for that of the administration. To intrude too far poses a potential threat to
the separadon of powers, cours are accused of performing the funcdon of the
administraion, as opposed to merely checking the manner in which the admin-
istration exercised its powers. But to intrude too litte leaves courts open to the
accusation of being powerless, fuling to perform their constitutional function,
The Human Rights Act 1998 complicated this delicate balance further when
courts are ficed with decisions of public authorities thar may have breached Con-
vention rights It is clear, post R (Daly) v Secretary of State for the Fome Department
(Daly), that courts are required to define Convention rights, applying a test of
proportionality when defining positive obligations placed upon the Stte o pro-
tect absolute rights, as well as determining whether restrictions placed upon non-
absolute rights are 'necessary in 1 democratic society’. The st of propartionality
requires a greater intensity of review. The court doss not merely determine
whether the decision of the public authoricy was ‘reasonable’ or ‘rational’ but must
also fissess the balance which the decision maker has struck’,” paying attention to

*Fellow and Tutor in Law, Hertford College, University of Oxford The suthor waoukd like to thank
Faul Cratg, Trewor Allsn, Julian Rivers, Jeff K ing, Jan van m Smitand the anomymous reviewers for
com ments on carlier drafis, 5 well as Adeen Kavanagh tothe Theory
seminaron deference held at Trinity College, University i)FE}xﬁmi‘m_’ﬂ May 2008, which prompted
this article. Responsibility for errors and opinions nemains that of the author alone.,

1 R (Daly) v Secetary of State for the Home Departmen [2001) UKHL 26; [2001) 2 WLR 1622,

2 ihidat [26] (Lord Steyn)

2 2009 The At Joumal Compilaion £ 200 The Mordera Lo Revicw Limitad (2009) 7204) 554580

Puiaied by Bl i, W00 Gammm s T, Crmdnd OO0 2], U350 M S, Malidem, MA 0208, LS.




